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35th Session of the Committee against Torture (7-25 November 2005), Geneva

__________________________________________

Some clarifications and explanations on the questions to the Sri Lankan Government Delegation by the members of the Committee against Torture                      on 10 November 2005

__________________________________________

11 November 2005

Prepared by the Asian Legal Resource Centre

Some general comments on the Government’s replies to the list of issues raised by the Committee against Torture

1. The state’s approach was clearly aimed at covering up for a lack of effective measures to eliminate torture.  In fact the state’s approach was to deny the existence of widespread and systematic nature of the use of torture in the country.  The reference to the figure of 0.02964 per cent of persons that are subjected to torture as compared with the number of arrests made was given in an attempt to show that the problem of torture in Sri Lanka is insignificant.  Once the problem is stated as being insignificant or non-existent, the state ensures that it is not required to talk about strong measures that it will take to eradicate torture. The blatant denial of the problem before the Committee against Torture meant that the Committee has been asked to not to get involved with the problem, because the existence of the problem itself has been denied. Thus the state is engaged in a blatant denial.

2. On all issues raised by the Committee, including: legal issues and constitutional changes as had been proposed in the Committee’s earlier recommendations; witness protection; a victims’ fund and the like; the reply of the Government was that changes will take place in the future. There was no reply as to why earlier recommendations for constitutional and legal changes had not yet been implemented.  No excuse or statement of reason for non-compliance was made.  There were only promises of some possible future action that would take place in an unspecified period of time, without any concrete indications of the content of legal changes that were being promised.  Once again, the Government replies concerning these issues cannot be characterized as serious.  The Committee, therefore, does not have any clear assurances from the Government concerning any constitutional change or legal reforms relating to matters of concern that it has raised.  

3. One issue that exemplifies the lack of seriousness shown by the Sri Lankan delegation in answering to the Committee is the reply given orally on the issue of the attempted arson of the entire building of the Human Rights Commission (HRC) of Sri Lanka.  It was said that the attempt to burn down the building was made by disgruntled drivers, who have since been dismissed, and that this attempt does not amount to anything other than vandalism. In fact the HRC itself has made a statement highlighting the serious nature of the attempt, and Amnesty International, Human Rights Watch, Redress and the Asian Human Rights Commission (AHRC) have all made statements calling for independent investigations to be launched into the attempt.  One of the leading human rights organizations in Sri Lanka, the Civil Rights Movement (CRM), also called for an inquiry and also suggested that some internal elements within the HRC could have been involved in this incident.  
The inquiry was taken from the hands of the local police in Cinnamon Gardens and was handed over to the Criminal Investigation Division (CID) of the police.  The investigations have been going on and ALRC understands from reliable sources that the Chairperson of the HRC has been kept informed about the investigations being conducted by the CID. The Sir Lankan delegation’s claim, is the first time that this attempted arson incidents has been blamed on a mere act of vandalism. We attach herewith a diagram published earlier, depicting the attempted arson, as well the statement made by the AHRC.  
Some clarifications/explanations on the questions to the Sri Lankan Government by the Committee members on 10 November 2005
Question: When awards of compensation have been made in a particular case, why are the respondent police officers not prosecuted concerning the same offence
Explanation:  Since the fundamental rights jurisdiction began in Sri Lanka under the Constitution of 1978, thousands of cases have come before the Supreme Court and in a significant number of cases (over a few hundred cases) the SC has made awards in favour of the victims who are the petitioners in these cases.  However, there is no practice of prosecuting the officers against whom such findings have been made, even by the Supreme Court.  In some earlier occasions the Supreme Court has noted in their own observations, that even disciplinary actions have not been pursued after it had given orders for such actions to be taken. In one instance, the Court stated that it would not stultify itself making awards for disciplinary actions knowing well that nothing of the sort would take place.  The theoretical argument was presented against the taking of disciplinary actions on the basis of findings of Fundamental Rights applications made against police officers.  The argument is that the fundamental rights applications are decided by the Supreme Court on the basis of affidavits filed by the parties, and therefore there is no occasion to cross examine witnesses or to give oral evidence. The implication of this criticism is that the Supreme Court’s findings of violations of human rights by the police officers cannot be considered as a valid guide to enable disciplinary action to be taken against those found to have violated the rights of citizens.  There are also senior police officers against whom awards have been made in fundamental rights application cases.  However, there is no automatic guarantee that disciplinary action will be taken even after the Supreme Court has ruled against these officers. 
Of serious concern is the situation of the lack of criminal prosecutions after the SC makes a finding against an officer for having tortured a person.  If torture was found to have taken place by the Supreme Court, there should have been prosecutions in all cases where such findings have been made.  The obligation to file criminal actions after SC comes to a finding on a fundamental rights case should be strongly pursued.

Question: On the question of the uses to which the confessions made by victims are put to
Explanation:  a) Under the Evidence Ordinance of Sri Lanka the confessions made to any state officer is not admissible.  However, there are many other uses that confessions are put to.  
b) Once a confession is obtained, a person may be remanded without bail depending on the alleged offences.  There are many offences which are non-bailable.  For example, even a case of allegedly tampering with a domestic electric meter is a non-bailable offence.  On the basis of a confession, a person may be kept in remand for a long time, even if he may be acquitted at the stage of the trial. Other non-bailable offences include: murder, rape, offences against public property, robbery, theft, drug related offences, offences in relation to offensive weapons and those relating to terrorism.  Under the current system, a person can be kept in detention for several years before facing trial.  Lengthy pre-trial detention has become a mode of punishment, and confessions are used to justify such punishments.  It should be noted that torture is also a non-bailable offence.  However, no person has been held in detention in relation with this offence.  Although a person can only be detained without a charge sheet for a maximum period of one year, many persons are in fact kept without bail for terms that exceed the one year period.  
c) Confessions are used to influence public opinion as to the culpability of persons even before trials are held.  For example in the famous murder case of a Catholic priest named Aba Costa, a man named Niranjan Fernando
 was arrested a few days after the murder and was held in detention without trial for 21 months after which he was released for lack of any evidence to connect him to the murder.  The obvious reason for arrest was to find a scapegoat in order to avoid the heavy pressure that came from many sources, including the Catholic Church, to investigation the crime.  By introducing Niranjan Fernando as the alleged accused, the actual perpetrators went without being investigated or prosecuted.  Under severe torture, they were able to get confessions from Niranjan admitting to the charges.  In the case of K. Palitha Tissa Kumara,
 under severe torture he was made to sign a confession concerning the possession of a bomb and the participation in a robbery.  Due to heavy campaigns, the matter was re-investigated and the AG’s department reported to the Supreme Court that the charges were false.  Invariably, in large number of cases where the accused are innocent persons, they are implicated in a crime by obtaining a confession through torture.  

d) Confessions are used to force persons to plead guilty to charges, which they may have not done at all.  As most people who are tortured are poor persons, unable to go through the uphill tasks of litigation, they finally plead to charges.  If they later state that they are innocent, their confessions are used to make them appear as if they are now lying after initially having admitted guilt.  
The criminal justice system in Sri Lanka today, where the conviction rate after trial is reported to be 2 per cent (2 %), confessions can be used to otherwise punish persons without trial.

Question: The reference to the Supreme Court judgment which mentioned that there was no decrease of credible complaints of torture.
Clarification: The relevant quote from the Supreme Court judgment and the case reference is:

“The number of credible complaints of torture and cruel, inhuman and degrading treatment whilst in Police custody shows no decline. The duty imposed by Article 4(d) to respect, secure and advance fundamental rights, including freedom from torture, extends to all organs of government, and the Head of the Police can claim no exemption. At least, he may make arrangements for surprise visits by specially appointed Police officers, and/or officers and representatives of the Human Rights Commission, and/or local community leaders who would be authorized to interview and to report on the treatment and conditions of detention of persons in custody. A prolonged failure to give effective directions designed to prevent violations of Article 11, and to ensure the proper investigation of those which nevertheless take place followed by disciplinary or criminal proceedings, may well justify the inference of acquiescence and condonation (if not also of approval and authorization).”

W.R. Sanjeewa AAL (for Gerald Perera) Vs. Sena Suraweera (Inspector) and eight others), SCFR. 328/2002

Question: About statistics of complaints of torture.
Explanation: What the Government delegation provided as statistics were those of investigations by the Special Investigation Report (SIU) of the Police.  However, the SIU investigates only a small number of cases.  The numbers of complaints received by the Human Rights Commission (HRC) of Sri Lanka goes into the thousands.  The Chairperson of the HRC has stated, “Given the number of complaints we receive - at least two or three a day - you can see prosecution is not taking place. Those indicted are also mainly lower ranking officers.”
  The National Police Commission (NPC) has also received complaints which the NPC commented to the media on several occasions as being overwhelming in number.
When talking about statistics of torture, one has to take into consideration that the public complaints procedure against the police, which the Constitution requires the NPC to establish under Section 155G (2) of the Constitution, has not been established. Thus a credible system of complaint taking does not yet exist in the country.

What affects complaint-making is the fear factor.  Those who are aware of the psychological climate in the country know that the average citizen do not want to make complaints even after suffering harassment, because the making of complaints leads to greater forms of harassment and even poses the possibility of assassination or being subjected to fabricated charges relating to serious crimes, for which it is difficult to obtain bail.  Particularly in rural areas, which are where the largest proportion of the population lives, the fear is almost absolute. The following statement from a young man illustrates the level of fear prevailing in the country: “When the Officer In Charge (OIC) of a police station comes and shoot one of our cattle for a party in his house in the evening, my mother prepares the chili and gives it to my father and take to the OIC’s house.”  This expresses the way most poor and socially weak people deal with harassment by the police.   

Question: About what is happening to the Special Investigation Unit (SIU).
Clarification: The statistics given by the Government Delegation in their answers to Question 2 of the List of Questions by the Committee: 95 cases have been referred in 2002 to the SIU; 158 cases in 2003; 89 cases in 2004 and 33 cases in 2005.  How can it be that, while according to both HRC and NPC and to NGOs, torture complaints have been increasing with each year, the number of complaints referred to the SIU is decreasing?  This is because fewer cases are referred to the SIU and more cases are allowed to be investigated by the local police or local Deputy Inspector Generals (DIGs) of Police.  In this way, there is a greater possibility of ensuring inefficient and ineffective inquiries.  This may be illustrated by many cases.  One is the case of Lalantha Fernando, who was arrested instead of his uncle on 10 October, 2005, and within few hours his severely injured body was handed over by the police themselves to his relatives.  After admission to a rural hospital from where he was transferred to the National Hospital in Colombo, he died on the 19 October.  Despite massive media coverage of the event, the investigation was not handed over to the SIU and it was left to the local police under the area DIG, who was the superior officer the alleged perpetrators of this murder.  Up to this date, no one has been arrested and there has been wide public criticism of foul play in the investigation.  Thus the initial attempt to refer cases as reflected in 2002 and 2003 was gradually changed in 2004 and this situation has worsened in 2005.  Now, the likelihood of a proper investigation into torture is more unlikely than even in 2003. Thus what is happening is the subversion of the process and the loss of the small developments which took place in 2002 and 2003.   This reversal of the policy of investigations by competent officers from “outside the local police” - that is, the SIU - is a direct result of the pressure made by the police to resist more serious forms of investigations into their conduct.
Question: What is happening to the NPC and HRC mandates?
Clarification: The appointments to the NPC and the HRC can only be made by the Constitutional Council created under the 17th Amendment. The Constitutional Council is the highest body to make appointments for the post of commissioner. THE  CONSTITUTIONAL COUNCIL CEASED TO FUNCTION ABOUT 8 MONTHS AGO, AS THE EARLIER COUNCILORS’ TIME IN OFFICE EXPIRED AND THE NEW COUNCILORS WERE NOT APPOINTED. Nominations to the new Constitutional Council have been made but, due to political reasons, the appointments are being delayed by the President.  Only the President can make appointments to the Constitutional Council and lapses on the part of the President cannot be challenged in any court of law.  

 The present NPC commissioners’ time in office expires on 24 November 2005.  As the Constitutional Council does not exist at the moment, there is no possibility of appointing the new commissioners.  Thus, by 24 of November 2005, there will be no commissioners holding office at the NPC.  This situation was brought to public notice by the chairperson of the NPC himself.  

The present Inspector General of Police (IGP) and some high-ranking police officers and politicians are opposing the NPC, and their purpose would be served by the failure to appoint the commissioners.  (For more details on this kindly see our letter Chairperson of the Committee dated 10 November, 2005, on this issue).

The HRC also faces the same problems in relation to the Constitutional Council.  When the present commissioners’ time in officer expires no commissioners will be appointed due to the absence of a legally valid appointing authority, which is the Constitutional Council.
Question: On the issue of witness protection
Explanation: Though the Government Delegation said that there is a move for Law Commission of Sri Lanka to draft a law on witness protection, the public have not been informed of the scope of this legislation and what authority will be created and what resources would be allocated.  In all likelihood, it may take years before a new law is passed on witness protection and going by the usual practice, a law even when it is passed will not be enforced due to the lack of resource being made available.  In fact as the Attorney General of Sri Lanka has pointed out in a public lecture, even within the existing laws witness protection could be achieved if financial and other resources are made available.  Thus the issue is when and how financial resources will be made available for this venture. 

Question: On victims’ fund.
Explanation: The Government Delegation said that this is being discussed.  However, what is being discussed and what measures would be taken was not mentioned.  In fact, the Victims’ Fund for torture victims and victims of gross abuse of human rights can be administered through the HRC itself if the monies are made available.  HRC itself can draw up the guidelines for the administration of such a fund.  However, in the absence of any practical measures, the establishment of a Victims’ Fund is likely only to be an empty promise.  The same applies also to rehabilitation.  The HRC has admitted that they do not have any policy or program for this purpose.  Thus the question asked by one of the Committee members as to the time frame within which these objectives could be achieved is very much to the point.  

Question: On awards to torture victims by courts and the HRC.
Explanation: The Government Delegation referred to the Supreme Court award on the Gerald Perera’s case which was around 16,000 US$ inclusive of the medical bills in a private hospital.  There are 3 to 4 cases of that nature which has been awarded similar awards.  However, in most cases where the injuries are extremely severe, awards are less than 500 US$ and in most cases are around 150 US$.  
The comparison between developed country awards and these awards in Sri Lanka is not of relevance at all.  The purpose of low awards is to discourage persons from pursuing these cases and thereby to demoralize the victims from fighting rigorous battles in courts just to be awarded such a paltry sum. In fact, the cost of the lawyers themselves is much higher than the awards by the courts.  In fact, there is a deliberate policy of discouraging fundamental rights applications at the Supreme Court. On the other hand civil litigation may in the average take at least 8 years or more.  

Question: On delays in investigations and prosecutions
Explanation: The Government Delegations mentioned that there are 90 officers of SIU and 15 officers in the AG’s Department to deal with torture cases.  In fact, the 90 officers of the SIU are not engages in torture issue only but they are the same officers who are engaged in the investigations of all serious crimes varying from murder, robbery to drug-related offences, terrorism-related offences an the like.  Thus the time available for the SIU officers to investigate torture is very limited.  In fact, going by the earlier investigations, it was only a few officers who were used for such investigations on torture. Thus delay of investigations is due to a limited number of human-hours available.  

SIU can investigate only after a case is referred to them by the IGP or the AG or some one of higher authority.  From the date of the incident to the date of handing over of the investigation of the SIU may take months and some times even more than a year.  It is often after the intervention of the UN Special Rapporteur on Torture that the case are referred to the SIU thus the delay is caused due to such procedural aspects.  

Regarding 15 state counsels being available to file indictments in cases the reality is that except in cases where there is heavy pressure from outside filing of an indictment even after investigation is completed could take more than a year and some times even 2 to 3 years.  There is some suspicion that attending to files can be deliberately delayed. The AG in a public lecture stated that he does not have sufficient resources by way of state counsels and funds to ensure a speedy performance of their duties.  Thus the statement of the Government Delegation adequate facilities exists is contrary to the public knowledge on this matter and publicly stated excuses by the Justice Department including the judiciary and the AG himself.  
However, the most important aspect of the delay is in the courts.  From the date of filing an indictment to the date of first hearing can be a long time spanning from 2 to 3 years.  Time is less only in a few rare cases.  Once the trials starts only a small portion of evidence is taken during a single day and cases are postponed often for months.  When all such part-hearing ends, it may take several years.  
Question: On large number of remand prisoners and small number of convicted prisoners.
Explanation:  As it was pointed out about 80% of the prison population is remand prisoners.  This is due to the fact that conviction rate in Sri Lanka is only 2 per cent. And one of the major reasons for such low per cent of conviction is that the witnesses go back on their statements under pressure.  Thus the system which is unable to punish criminals are after trial has tried to find ways to punish the alleged criminals before trial.  There are many offences which are non-bailable and the prisoners are kept for a long time under these provisions.  What we see here is a system that has failed but yet tries to control crime by keeping people for a long time in detention without trial or before trial.  Once they face the trial, they are more likely to get acquitted.
Question: On the right to appeal when the AG decides not to proceed on a complaint of torture
Explanation:  There is no such right to appeal or any legal procedure through which such a complaint can be made.  In fact the AG does not even inform the aggrieved parties when a decision is made not to proceed with the complaint.  Even in cases where the AG decides to file indictments, the victims are not informed about it until they get summons from the High Court to appear in the case after the indictment has been filed.  This may take a year or even more from the date of the incident.  The situation is even more complicated by the fact that almost all the people who are tortured are from among the poor and that there is no procedural capacity through which they could contact the AG’s Department or get a response from it.  If this is to change, then, a procedure should be established whereby the AG would inform the victims that his/her complaint will not lead to prosecution.  However, such a procedure is unlikely to emerge in a cultural situation where the AG’s Department has enjoyed the splendid isolation from rest of the society on the matter of making prosecutions in general.

Question: On the awarded compensations are paid immediately 

Explanation:  In fact there are enormous delays in payment of compensation even the when case is decided by the Supreme Court.  In the case Gerald Perera the Supreme Court decision was made on the 4 April 2004 and the final payment was made only in September 2005. The delay is often due to the Police Department which has to deposit the monies when the state has to pay the compensation. In the cases where the respondent police officer has to pay a small part of the compensation, in some instances, there are compliance but in other instances there had been considerable delay.  
Different situation exists regarding the awards made by the HRC of Sri Lanka.  Where the award is made by the HRC there is not yet a case where the officers have paid the compensation.  The HRC does not have powers of enforcement of its awards.  At the moment there is a considerable discussion on what the HRC should do if the award it made is not respected by the respondent police officers.

Question: On application of forensic science
Explanation:  Kindly see chapter 16 (page 255) of An X-ray of the Sri Lankan policing system and torture of the poor, the copies of which have been submitted to the Committee, where a senior forensic expert expose in detail the state of forensic facilities in Sri Lanka.  Due to the limitations of the criminal justice system, particularly the lack of trained police officers who can appreciate the issues relating to forensic science and get the support of experts, the use of forensic facilities is at a negligibly low level. 

� EMBED PBrush  ���








� See page 99, para 138 of the ALRC alternative report entitled, “Systematic and Widespread torture by state institutions in Sri Lanka and absence of effective remedies for victims and their family member.”


� Ibid., page 25, para 81


� Redress, “Sri Lanka: the Human Rights Commission's anti torture policy--an interview with Radhika Coomaraswamy,” in REDRESS, Issue 5/May 2005
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